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Climate change is increasingly being cited as one of the major challenges facing the conservation 
of biodiversity (Bellard et al. 2012), and with this realisation a greater emphasis is being placed on 
protected areas and other conserved natural areas (i.e. game farms and ranches) as refugia as well 
as ‘island habitats’ for wildlife. Although this argument may hold in open systems within which 
protected areas occur and where, at least, wildlife may freely move beyond the boundary of the 
conserved area, it may not hold for areas that are fenced, as is predominantly the case in South 
Africa, in a manner that limits the movement of species responding to climate change. In such 
circumstances, the recommendation is to physically relocate climate change-displaced species to 
areas of more suitable habitat, or establish biodiversity or wildlife corridors that are abundant in 
the scientific literature (Davidson et al. 2012; Di Minin et al. 2013; Groves et al. 2012; Hartter, 
Goldman & Southworth 2011; Lister et al. 2015; Madden 2008; McDowell 2013; Minteer & Collins 
2010; Pittiglio et al. 2014; Sax, Smith & Thompson 2009; Schwartz et al. 2012; Songhurst et al. 2016; 
Syombua 2013; Treves 2009; Wilke & Rannow 2014). Although this argument is sound from many 
perspectives, there are a number of social, economic, conservation, legal and practical challenges 
that may need to be overcome before a species can be either extracted and re-introduced elsewhere, 
or stable and effective corridors can be established.

As the impacts of climate change manifest, conserved natural areas are likely to experience 
changes in rainfall (viz. water availability), temperature and vegetation type and abundance. 
Wildlife will most likely respond to these environmental changes by either a reduction in density 
or by moving out of the conserved area to seek a more suitable habitat or prey, or a combination 
of both (Corlett & Westcott 2013; Davidson et al. 2012; Hannah et al. 2005; Monzón, Moyer-Horner 
& Palamar 2011). Thus, from a wildlife perspective, particularly in countries that have inherited 

Wildlife and particularly economically valuable game are likely to be displaced as a result of 
the habitat change. This displacement is expressed, inter alia, in the emigration of game to a 
more suitable habitat. The impacts of climate change, therefore, may have significant 
consequences on the economic well-being of wildlife areas, which are derived from, amongst 
others, sale of excess animals, hunting and tourism. This article investigates whether the South 
African statute and common law provide sufficient protection to landowners, from a game 
ownership perspective, as the impacts of climate change become evident. It was discovered 
that the complexity derived from the relationship between landownership, legislation and 
common law (1) required wildlife areas to be isolated fenced areas, (2) may lead to loss of 
ownership of game which escapes as a consequence of climate change and (3) provided for the 
possible loss of ownership of all game occurring in the wildlife area and those emigrating 
when all or part of an encircling boundary fence is removed to establish a wildlife or climate 
change corridor. It is further recommended that the Game Theft Act 105 of 1991 requires 
substantial amendment to enable owners of wildlife areas to retain ownership of game that 
escapes or emigrates in response to climate change. Finally, it is recommended that landowners 
acquire and include into their fenced wildlife areas an additional area as an interim measure to 
mitigate the impacts of climate change, until such time that the desired legislative change is 
implemented.

Conservation implications: Climate change has serious implications for continued ownership 
of escaped wildlife as well as for the implementation of adaptive strategies to mitigate the 
impacts of a changing climate on fenced wildlife areas. The South African law needs to be 
revised to protect wildlife owners as the impacts of climate change become evident.

Keywords: climate change; common law; conservation; game fences; game farms; Game Theft 
Act 105 of 1991; game; ownership; protected areas; rural communities; wildlife.
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the Roman common law such as South Africa (Pienaar 2012; 
Van der Merwe & Rabie 1974), one of the biggest challenges 
to be overcome before implementing the recommendation 
either to relocate animals or allow wildlife to move freely out 
and away from the conserved area is one of ‘ownership’. This 
has received little emphasis in terms of management of 
conserved areas in response to climate change.

This article, from a South African perspective, therefore, 
focusses on the legal challenges that are likely to arise from 
game (a subset of wildlife) escaping from a fenced wildlife 
area or moving out of such area, by way of corridors, to a 
more suitable habitat, in response to altered habitats as a 
result of climate change.

Discussion
Ownership of game
Ownership of game in the Roman common law, as with 
many legal matters, may be complex. In brief, however, game 
in South Africa are considered ‘res nullius’, meaning that they 
are unowned or ‘property of no one’ (Blackmore 2017; Muir 
2016; Richter v. Du Plooy 1921; Selier et al. 2016; Van der 
Merwe 2002). Ownership, however, can be achieved by a 
person taking possession of an animal, that is, to be in 
purposeful physical control of it. The possession of game is 
commonly achieved, according to South African common 
law, by a person through hunting, seizing, capturing or 
uniquely marking (e.g. branding) an animal with a 
predetermined intention to take possession of it. Thus, 
wildlife roaming on a game farm or ranch or in a protected 
area (a ‘wildlife area’) would not necessarily be owned by the 
landowner. As such, a person who has hunted an animal, 
even without permission, could not be charged with theft 
(i.e. poaching), but may be liable for trespassing (Eastern Cape 
Parks and Tourism Agency v. Medbury (Pty) Ltd 2018; Richter v. 
Du Plooy 1921; Van der Merwe 2002). Irrespective of the 
legality of the hunt, the hunter retains legal ownership of the 
animal in that the hunter has purposefully taken physical 
control of it (Eastern Cape Parks and Tourism Agency v. Medbury 
(Pty) Ltd 2018; Richter v. Du Plooy 1921). Thus, for a landowner 
to possess and own the wildlife on his or her property, the 
landowner must take physical control of each animal. Once 
achieved, if any other person takes an animal, it would be 
considered theft (Magudu Game Company (Pty) Ltd v. 
Mathenjwa NO and Others 2008; Van der Merwe 2002).

As noted by Muir (2016), it is undesirable, impractical and 
illogical for an owner of a wildlife area to take physical 
control of each individual animal on the property. For this 
reason, the Game Theft Act 105 of 1991 was promulgated 
(Couzens et al. 2019; Muir 2016; Republic of South Africa 
1991; Rumsey 2009; Van der Merwe 2002). This statute grants 
the landowner ownership of certain game on his or her 
property that has been adequately enclosed with a game-
proof fence. Should such circumstance arise, the landowner 
would be reasonably entitled to retrieve the game that are 
known to have escaped into neighbouring properties (the 

‘escape rule’) (Eastern Cape Parks and Tourism Agency v. 
Medbury (Pty) Ltd 2018; Freedman 2019). Furthermore, the 
landowner would not lose ownership of an animal to another 
person who without permission gains physical control of it 
(i.e. through capture or hunting) within the fenced property. 
Game ownership in terms of the Game Theft Act is, however, 
not all encompassing in that its provisions are limited to its 
purpose (i.e. ‘to regulate the ownership of game in certain 
instances’ – Preamble to the act) and ultimately the purpose 
for which the act was promulgated (to protect the interests of 
the commercial industry from the theft of game) (Freedman 
2019; Muir 2016). It is, therefore, unlikely that the writers of 
the act took into consideration the common law on the 
natural ‘re-wilding’ of wildlife, a principle applied to game 
that escape from control as a result of natural processes. 
Acknowledging that certainty may only be achieved in the 
courts, the application of this principle, within the context of 
climate change, may, therefore, lead to the loss in ownership 
of animals by the landowner. Thus, without going into 
detailed argument, for the purposes of this article, it is 
cautiously assumed that the Game Theft Act does not modify 
or set aside the common law principle of re-wilding.

The legal status of wildlife, therefore, as described briefly 
above, has significant consequences for the ownership of 
game and, in particular, those species that may be displaced 
by the impacts of climate change.

Game and wildlife industry
Since the 1990s, South Africa has witnessed an accelerated 
increase in the numbers and extent of wildlife ranches and 
private protected areas as landowners have responded to the 
increased demand for and the concomitant increased economic 
value of game. This demand was facilitated, if not created, 
predominantly by the security of ownership of game conferred 
by the Game Theft Act (Carruthers 2008; Cousins, Sadler & 
Evans 2010; Eastern Cape Parks and Tourism Agency v. Medbury 
(Pty) Ltd 2018; Kamuti 2014; Muir 2016; Vos et al. 2019).

Following the democratisation of South Africa in 1994 and 
the subsequent restitution of land to communities and people 
dispossessed of land during the apartheid era, there has been 
a marked increase in the number of independent rural 
community protected areas and rural communities acquiring 
ownership of part or all of existing protected areas (Koelble 
2011). In addition, a growing interest in the biodiversity-
tourism economy has also facilitated a number of rural 
communities contributing land to and expanding existing 
state and private protected areas (Koelble 2011). The economic 
value, via ownership secured by the provisions of the Game 
Theft Act, enables these emergent wildlife stakeholders to 
benefit from the wildlife economy and associated tourism 
industry (Koelble 2011). Two aspects that are common to 
private, state and communal wildlife areas are that they have 
well-defined boundaries and are fenced to (1) prevent the 
game from escaping and (2) confer statutory ownership of 
wild animals on the property, irrespective of whether they 
are naturally occurring or introduced.

http://www.koedoe.co.za


Page 3 of 5 Original Research

http://www.koedoe.co.za Open Access

The complexity derived from the relationship between 
landownership (i.e. the ownership of distinct parcels of land 
forming constituting a ranch or wildlife management area), the 
Game Theft Act and the common law pertaining to game has 
facilitated (if not caused to) the network of wildlife areas in South 
Africa being isolated from each other and managed 
independently of neighbouring areas. The corollary of this is that 
wildlife areas have few functional linkages and migratory 
corridors for large wildlife species to, inter alia, respond to the 
impacts of climate change (Cushman et al. 2018; Newmark 2008).

Game ownership and climate change
The impact of climate change on enclosed wildlife areas is 
likely to become a significant consideration with the passage 
of time (Barbier et al. 2011; Hulme 2005; Mawdsley, O’Malley 
& Ojima 2009; Selier et al. 2016). These impacts include, 
amongst others, a significant change in vegetation 
assemblages and the abundance of species (Carter et al. 2014; 
Davidson et al. 2012), displacement of habitats and species 
(Agrawal & Redford 2009; Batllori et al. 2017; Carter et al. 
2014; Monzón et al. 2011) and an increased risk of human–
wildlife conflict as potential damage-causing animals 
emigrate from wildlife areas into neighbouring areas as a 
consequence of reduction in either the quantity of quality 
habitat or prey species, or both (Johnson, Karanth & Weinthal 
2018; Lamichhane et al. 2018; Nyhus 2016; Selier et al. 2016).

Although the impacts of climate change may be mitigated 
and ameliorated through adaptive management of the 
wildlife area (e.g. changes in burning regimes and addition of 
fodder), a threshold exists beyond which the costs and 
practicality of such actions outweigh the benefits gained 
(Koprowski & Krausman 2019). At this point, be it a limit of 
acceptable change or a cautious or risk-averse threshold of 
potential concern (Blackmore 2015), a decision needs to be 
taken to either allow, inter alia, local populations to 
substantially reduce in numbers and condition, go extinct or 
to actively facilitate emigration of affected wildlife to a more 
suitable habitat. Notwithstanding these consequences that 
climate change will have on the integrity and tourism 
attractiveness of wildlife areas, it has serious implications for 
game ownership. These implications are discussed below.

Common law re-wilding
Notwithstanding the principal purpose of the Game Theft Act 
to provide certainty of ownership of game that have been 
adequately enclosed, this certainty may not be absolute or 
perpetual (Muir 2016). For instance, the act may not necessarily 
modify or override the common law principle of re-wilding.

Such circumstances occur when one or more animals escape 
from the wildlife area as a result of natural processes, that is, 
when the ecological carrying capacity is exceeded. South African 
common law views these animals as reverting to their wild 
[ferae naturae] non-captive state. Such escaped animals would 
be considered ‘res nullius’ and, as such, can be legally seized 
(i.e. hunted or captured) and hence owned by another person 
(Freedman 2019; Guyon 2018; Magudu Game Company (Pty) Ltd 

v. Mathenjwa NO and Others 2008). It is therefore conceivable 
that wildlife, particularly those species that are considered 
‘game’ in terms of the Game Theft Act, that are being displaced 
by the impacts of climate change, and escape from the 
adequately enclosed wildlife area into adjacent areas, are likely 
to be considered to be ‘re-wilding themselves’ or regaining 
their natural freedom (Eastern Cape Parks and Tourism Agency v. 
Medbury (Pty) Ltd 2018; Freedman 2019). The potential 
consequence of climate change in this regard, together with a 
laissez-faire approach to this cause of displacement of wildlife, 
therefore, may lead to a potential loss of valuable animals 
(without compensation) from the wildlife area.

Although the concept of re-wilding has not been prominent in 
legal arguments pertaining to game ownership disputes, its 
consideration in the Medbury case (and others) confirms, 
unless successfully challenged, the existence of this principle in 
South African common law. It is therefore surmised that re-
wilding is likely to become a key basis for legal argument 
challenging the applicability of the escape rule, as the impacts 
of climate change become evident at a wildlife area level. With 
the progression of time, a continual reliance on the escape 
clause (as provided by the Game Theft Act) may, therefore, be an 
ill-advised strategy to be followed by game owners in that they 
risk losing ownership of game that escape from their fenced 
wildlife areas. It is thus recommended that wildlife areas should 
be progressively expanded, at least, as an interim measure to 
decrease the risk of climate change-induced escape of game 
and to counter arguments of re-wilding should they arise.

Climate change corridors
Establishing wildlife corridors that enable wildlife to 
emigrate to a more suitable habitat has been advocated as a 
viable adaption strategy to mitigate the impacts of climate 
change (Caro et al. 2009; Landguth et al. 2012; Lister et al. 
2015; Mawdsley et al. 2009; Nuñez et al. 2013; Olson et al. 
2009). In order for this strategy to be implemented for fenced 
wildlife areas, one or more corridors may need to be 
established through predominantly rural communities that 
are likely to have either a limited history of co-existence with 
wildlife or one of conflicts caused by damage-causing 
animals (Guerbois, Chapanda & Fritz 2012; Pinter-Wollman 
2012). Notwithstanding the social and economic challenges 
that need to be overcome to establish and maintain such 
corridors, several legal considerations predominate in this. 
Of these, the risk associated with the loss in ownership of 
wildlife is paramount.

In order for a fenced wildlife area to be incorporated into a 
corridor network, from a game perspective, the fence 
separating the wildlife area and the corridor would need to 
be removed. For South African wildlife areas, such action 
would result in its ‘sufficiently enclosed’ status falling away 
in terms of the Game Theft Act. As such, the landowner would 
immediately lose ownership of the game in that the legal 
status of the game would have, on removing the interleading 
fence between the wildlife area and an unfenced corridor, 
revert to its res nullius status. The removal of all or part of a 
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restraining fence to enable game and other wildlife to migrate 
in response to the impacts of climate change therefore stands 
as a significant threat to, at least, the economic integrity and 
tourism attractiveness of any wildlife area.

Conclusion
Facilitating the movement of wildlife to a more suitable 
habitat via corridors has been advocated in the literature as 
one of the key long-term management measures that can be 
considered to mitigate the impacts of climate change on 
wildlife. Although this option is plausible from a conservation 
and academic perspective, it may have significant negative 
implications from a continued ownership of, and with that the 
legal protection afforded to, wildlife within fenced South 
African wildlife areas (e.g. game reserves, game ranches and 
private and communal protected areas). This article highlights 
the potential legal constraints facing landowners who intend 
to apply this mitigation measure.

The Game Theft Act 105 of 1991 overrides the res nullius common 
law status of game by conferring ownership on the landowner 
if the game in question have been adequately enclosed by a 
game fence. Thus, in order for the wildlife areas mentioned 
above (i.e. those areas that have been fenced in a manner that 
fulfils the requirements of the Game Theft Act) to enable game 
to move to a more suitable habitat, boundary fences would 
need to be removed or altered in a manner that would be 
permeable to affected wildlife. Should the climate change 
corridor not be fenced in compliance with the act, the legal 
status of the game (those within the wildlife area and corridor) 
will instantly revert to its common law res nullius status, that 
is, owned by no one and available to be claimed by any person 
through purposefully taking physical possession of them.

It is thus concluded that the Game Theft Act should be adjusted 
by an amendment legislation, to keep pace with the challenges 
facing acquisition and loss of ownership of wildlife in a 
changing environment caused by climate change. A similar 
conclusion is advocated by Freedman (2019) in his observation 
that the Game Theft Act may not necessarily provide equivalent 
protection to state-protected areas as that afforded to private 
and communal wildlife areas. Furthermore, as an interim 
measure, and until legislative amendments are implemented, 
the impacts of climate change may be decreased by a variety 
of management interventions, for example, a progressive 
expansion of the wildlife area as a means to include a suitable 
habitat. This action is likely to lessen the pressures inflicted 
by game that have been displaced by climate change on the 
area’s fenced boundaries. It would also strengthen legal 
arguments against the application of the common law 
principle of re-wilding to and the resultant res nullius status 
of game that have escaped from the wildlife area. This may 
require redefining the ‘ownership’ in a manner that allows 
for continued ownership of wildlife that may be displaced by 
the impacts of climate change, and an unambiguous 
separation of continued ownership of an ‘escaped animal’ 
and the loss of ownership through natural re-wilding.

It is finally concluded that the practicality of recommendations 
eliminating out of biodiversity, and in particular wildlife 
research, cannot be assured without consideration of the 
legal context of the recommendations.
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